Ur ited States Circuit cot af Appeal: 


: Ve FOR THE NINTH CIRCUIT 


STATE BoARD OF EQUALIZATION OF THE STATE OF CALI- 
FORNIA, 


Appellant, 
Us. 
_L. Boterer, Trustee in Bankruptcy of the Estate of 
Davis STANDARD BREAD CoMPANY, a corporation, 


Appellee. 


APPELLANT’S OPENING BRIEF. 


: EARL WARREN, 
Attorney General of the State of California, 
By ALBERTA BELFORD, 
Deputy Attorney General, 
600 State Building, Los Angeles, 
Attorneys for Appellant, State Board of Equalization of 


the State of Califorma. al ; Ty er 


i be y.9 t p¥4.9 
Parker & Baird Company, Law Printers, Los Angeles 
PAUL BP, O'RMeN, 
A 


i 
a ) 
5 
v 
? 


vi 7” 
1¥ 


new, fe: 


TOPICAL INDEX. 


PAGE 
Se CemmetiL mmm UTSSCNCEIOtial LACtS-........:..-+--..cecesce-sedeeescosccczasecsaetarceeees | 
ADAGE GL WS Cae aI en ee 5 
ESERIES TOL CUO SU ee ee 4 
SCENE DOIN genelceBSeche nessa a 5 


Piecemeal selling of tangible personal property constitutes 
doing business as a retailer in the state of California within 
the provisions of the California Retail Sales Tax Act.......... S 


Sopyao: calaanmameetail Sales fax Act ................--.c------ Appepa | 


TABLE OF PaO THORTIIES Clipe 


CASES. PAGE 


Bigsby, Carl M., v. Charles G. Johnston, State Treasurer, de- 
cided Oct, 23, 1941, 931 Ady. Cal. Rep., 18 Ay Ceeomes 


pos], Of) D eZee ee ee Cy 1011 
Boteler v. Ingels, 308 U. S. 57, 60 S. Ct. 29. 10 
De Anyan v. Akers, 12 Cal. (2d): 78)... ist 


Erie Ry. Co. v. Vonpkius, 30+ U. S. 64, 58 S. Ct. Repasizees 
Gillis v. State of Califorma, 295 UW. S.62, 55 S. Come 


URS ec anes) 1S 9 eal pore ene ENEMAS. Meee ee cau snconeee: 10 
Ruhlin v. New York Life Insurance Co., 304 U. S. 202, 58 

bs eg ae >| 6) oa eae ioe Aer ne Nene REMOTES a cecenne nace 8 
Union League Club v. Johnson, decided July, 1941, Sup. Ct. 

Gale NS PA Ca Zoe ee Plesdeestecesseesseeseoceets 8 
Western Lithograph Co. v. State Board of Equalization, 11 Cal. 

(C220) a Ue) Camano or 7 A ee Ue ec ccescomnes 8 

STATUTES. 

California Retail Salesg@ax Act, Sec. 92 ((c)......-..... 5 
Calitontia Retail Sales lax Act, Sec. 2(d) 6 
California Retail Sales Pax Act, Sec, 2(€)-..:.....2-..0.. 5 
Calitorma Retail Sales Tax Act, Sec. 3.........25..2.... 5 
Caliterma Retail Sales Tax Act, Sec. 34 ieee 
California Retail Sales Tax Act, Sec. 12.....::.2.... 12 
Caliornia Retail Sales fax Act, Sec. 17... Sy 14 
Corporate Securities Act, Sec. 2-c-1 (Deering’s General Laws, 

AACE IN Oo SOU, eee sae coe tet own ce cacas tech ieeans ccna tan i 
General Laws of California, Statutes of 1917, p. 6/322 11 


United States Code, Annotated, Title 28, Sec. 124a... ww... 9, 10 


No. 10021 


IN THE 


United States Circuit Court of Appeals 
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FORNIA, 


Appellant, 
VS. 


L. BoTeLer, Trustee in Bankruptcy of the Estate of 
Davis STANDARD BREAD CoMPANY, a corporation, 


Appellee. 


APPELLANT’S OPENING BRIEF. 


Statement of Jurisdictional Facts. 


Davis Standard Bread Company, a corporation, filed a 
debtor’s petition under Chapter X of the National Bank- 
ruptcy Act with the District Court of the United States, 
Southern District of California, Central Division, on or 
about the 5th day of August, 1940. [See Tr. of Record 
pp. 2-23. ] 

Davis Standard Bread Company, a corporation, was 
adjudicated a bankrupt, and a Trustee in Bankruptcy was 
appointed on or about the 14th day of August, 1941, by 


_ = 


the United States District Court, Southern District of 
California, Central Division. [See Tr. of Record pp. 
24-30. | 


Trustee in Bankruptcy, L. Boteler, filed with Benno M. 
Brink, Referee in Bankruptcy, on the 9th day of October, 
1941, a Petition for a Restraining Order asking that the 
Referee restrain the State Board of Equalization of the 
State of California from attempting to collect the Cali- 
fornia Retail Sales Tax from the Trustee in Bankruptcy 
upon sales made by the Trustee of the assets of the bank- 
rupt estate. [See Tr. of Record pp. 31-34.] 


After a hearing duly and regularly had before the 
Referee in Bankruptcy, the facts not being in dispute, the 
Referee in Bankruptcy, Benno M. Brink, did on the 19th 
day of September, 1941, issue a Restraining Order against 
the State Board of Equalization enjoining and restraining 
the State Board of Equalization from attempting to col- 
lect any sales tax on any items of the bankrupt estate sold 
to purchasers in connection with the liquidation thereof ex- 
cept such sales as had been made in the usual course of 
retail business and in the actual operation thereof. [See 
Tr. of Record pp. 36-38. ] 


On September 23, 1941, the State Board of Equaliza- 
tion filed with the United States District Court its Peti- 
tion for Review of the Order of the Referee in Bank- 
ruptcy, together with its assignment of errors. [See Tr. 
of Record pp. 38-41. ] 

Thereupon the Record of Proceedings was regularly 


certified to the District Court by the Referee. [See Tr. 
of Record pp. 42-47.] 
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Thereafter the District Court made its Order confirm- 
ing the Order of the Referee. (See Order of Benjamin 
Harrison, Judge, filed December 4, 1941.) [See Tr. of 
Record pp. 47-51. ] 


(See Order of Benjamin Harrison, Judge, filed Decem- 
bite elie) feoce Ir. of Record pp, 52-55.] 


Thereafter, and on the 9th day of January, 1942, the 
State Board of Equalization, by its attorney, Earl War- 
ren, Attorney General of the State of California, filed its 
Notice of Appeal with the United States District Court, 
together with a Stipulation to the effect that the amount of 
the claim involved was in excess of $500.00. [See Tr. 
of Record p. 55.] 


Abstract of the Case. 


There is no issue of fact in the present case. The facts 
set forth in the petition for the restraining order were 
admitted. The facts recited by the Judge of the District 
Couneimemsorder are true, | Tr. of Record p. 52Z.| Dhe 
issue raised at all times was one of law alone. The ques- 
tion presented is whether or not a trustee in bankruptcy 
selling assets of the bankrupt estate is exempt from pay- 
ing the California Retail Sales Tax by reason solely of 
the fact that he is a trustee in bankruptcy. In other 
words, whether or not sales which would otherwise be 
taxable as retail sales within the State of California are 
not taxable as retail sales because they are sold by the 


trustee in bankruptcy in the liquidation of a bankrupt 


estate. 
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Assignment of Errors. 


The appellant, State Board of Equalization of the State 
of California, by its attorneys. presents to the court its 
Assignment of Errors whereby said appellant assigns as 
error in the records and proceedings of the District Court 
of the United States, Southern District of California, 


Central Division, the following particulars and errors: 


(1) That the Court erred in affirming the order of 
the Referee in Bankruptcy restraining the State Board 
of Equalization from asserting any claim for retail sales 
tax under the provisions of the California Retail Sales 
Tax Act by reason of certain sales made by him as Trustee 


in Bankruptcy of the above entitled bankrupt estate; 


(2) That the Court erred in concluding that the sales 
made by L. Boteler as Trustee in Bankruptcy of certain 
assets belonging to the said bankrupt estate to purchasers 
at private sale for the purpose of liquidation were not re- 
tail sales within the meaning of the California Retail 
Sales: VaxeAct, 


S - 
ARGUMENT. 


I. 


Piecemeal Selling of Tangible Personal Property Con- 
stitutes Doing Business as a Retailer in the State 
of California Within the Provisions of the Cali- 
fornia Retail Sales Tax Act. 

section 3 of the California Retail Sales Tax Act pro- 
vides: 

“For the privilege of selling tangible personal prop- 
erty at retail a tax is hereby imposed upon retailers 
aAriicemate ol * =" * ‘dhree per cent of tle gross 
receipts of any such retailer from the sale of all 


tangible personal property sold at retail in this State 
Onedndeatrem ily, 1035: = 


A “retailer” is defined in Section 2(e) of said Act as 
follows: 
‘““Retailer’ includes every person engaged in the 
business of making sales at retail * * * of 
tangible personal property * * *,” 


‘ 


A “retail sale’ or “sale at retail” is defined in Section 
2(c) of said Act as follows: 
“A ‘retail sale’ or ‘sale at retad’ means a sale to a 
consumer or to any person for any purpose other 
than for resale in the regular course of business in 


the form of tangible personal property, * * *.” 
Section 17 of the Retail Sales Tax Act provides: 
ir a 


“For the purpose of the proper administration of 
this act and to prevent cvasion of the tax hereby im- 


= 


posed it shall be presumed that all gross receipts are 
subject to the tax hereby ,mposed until the contrary 
as established. * * *.” 


“Business” 1s defined in Section 2(d) of said Act as 
follows: 
“* * * any activity engaged in by any pen-ourar 
caused to be engaged in by him with the object of 
gain, benefit or advantage, either direct or indirect.’’ 


From these definitions it is clear that the Trustee in 
Bankruptcy, in selling the machinery and miscellaneous 
assets of Davis Standard Bread Company, was engaged 
in the business of selling at retail for the benefit of the 
creditors of that company. 


It is argued by the attorneys for the Trustee that be- 
cause these sales are sales of the capital assets of the 
business rather than sales of the merchandise of the retail 
bakery business, they are sales of a casual and incidental 
nature and are not a part of the usual retail business of the 
bakery and are, therefore, not subject to the Retail Sales 
Tax Act. This proposition has been negatived by the 
Supreme Court of the State of California in the very re- 
cent case of Carl M. Bigsby v. Charles G. Johnson, State 
Treasurer, decided Oct. 28, 1941, and appearing at page 
931 of the Advanced California Reports, 18 A. C. of 
No. 26, p. 931; 6 C. D. 212. This case, decided since 
the signing by the Referee of the restraining order 
herein directed to the State Board of Equalization, holds 
that the sale by a retailer of the capital assets of his busi- 
ness is a sale subject to the sales tax. The property sold 
in that case was a Monomelt pot and its accessories, which 
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constituted a capital asset in the nature of machinery and 
equipment and was no part of the merchandise ordinarily 
sold by Bigsby. The Supreme Court, after quoting the 
sections of the Act heretofore cited, said (p. 934): 


“The question arises, therefore, whether the legis- 
lature intended to include in the measure of the tax 
the receipts from those retail sales of a retailer that 
are incidental and casual, as well as from the retail 
sales that are made in the ordinary course of busi- 
ness. Although most jurisdictions imposing sales 
taxes specifically exempt casual or isolated sales, a 
majority of them hold that the exemption does not in- 
clude casual retail sales made in the course of busi- 
ness operations by one who is engaged in the retail 
sales business. (Prentice-Hall, State & Local Tax 
Seuvicem para. 92,072, 92-953) 9 Whe tax is imposed 
upon retailers for the privilege of doing a retail sales 
business (Western Lithograph Co. v. State Board of 
Equalisation, 11 Cal. (2d) 156, 164 (78 Pac. (2d) 
731, 117 A. L. R. 838)), and the measure of the 
tax is the gross receipts of any such retailer from the 
sale of ‘all tangible personal property sold at retail. 

. (Act 8493, sec. 3.) The plaintiff is a re- 
tailer. He sold the personal property in question at 
retail as a part of his business operations, and the 
plain language of the act requires the inclusion of 
the gross receipts therefrom in the measure of the 
tax. He can claim no exemption merely by virtue 
of the fact that the sale of used printing equipment 
was not the kind of retail sale ordinarily made by 
him. Our statute creates no exemption covering the 
situation, and however forceful may be plaintiff's 
contention that this type of sale should be exenipted 
from the operation of the statute, such arguments 
must be directed to the legislature rather than to the 
courts.” 
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The California Supreme Court in the case of Western 
Lithograph Co. v. State Board of Equalization, 11 Cal. 
(2d) 156, 164, held that the retail sales tax is a tax im- 
posed for the privilege of making sales at retail in the 
State of California. A sale at retail is any sale other 
than a sale for resale. This Trustee in Bankruptcy is 
engaged in making sales at retail for the benefit of the 
creditors of Davis Standard Bread Company, Bankrupt. 
He is therefore engaged in the business of selling at re- 
tail and is subject to the Sales Tax Act. The construc- 
tion of a State statute placed thereon by a State court is 
binding upon the Federal courts. (Erie Ry. Co. v. Tomp- 
kins, 304 U. S. 64, 58 S. Ct. Rep. 817; see also Ruhlin v. 
New Vork Life liswmance Co., 304 U. S. 20255cesmer 
860, at 862.) 


In the case of Union League Club v. Johnson, decided 
by the Supreme Court of California in July, 1941 (18 
A. C. 257), the court upheld a sales tax upon liquor sold 
at a socialvclub, Whe court there said) (p. 260). 


“Tt is significant that the statute does not include 
the word ‘profit’ in its definitions but imposed a tax 
upon the transactions of one conducting business 
‘with the object of gain, benefit or advantage, either 
direct or indirect.’ Assuming that no profit was 
either intended or realized by the club from the op- 
erations of its dining rooms and bar, it does not fol- 
low that there was no ‘gain, benefit or advantage.’ 
Few persons would go to a club without these facili- 
ties and they undoubtedly largely contribute to the 
success of such an enterprise. In construing a stat- 
ute using the identical language of our own, the Su- 
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preme Court of lowa aptly remarked: ‘ “Profit” 
may be said to be “gain, benefit, or advantage,” but 
“gain, benefit, or advantage’ does not necessarily 
mean only “proft”.’ (State v. Zellner, 133 Ohio St. 
Zoom lseNe Ee(Zd 235): ) 


Section 124-a, Title 28, of the United States Code an- 
notated provides: 


“Any receiver, liquidator, referee, trustee or other 
officers or agents appointed by any United States 
court who is authorized by said court to conduct any 
business, or who does conduct any business, shall, 
from and after June 18, 1934, be subject to all State 
and local taxes applicable to such business the same 
as if said business were conducted by an individual 
or corporation: Provided, however, That nothing in 
this section contained shall be construed to prohibit 
or prejudice the collection of any such taxes which 
accrued prior to June 18, 1934, in the event that the 
United States court having final jurisdiction of the 
subject matter under existing law should adjudge and 
decide that the imposition of such taxes was a valid 
exercise of the taxing power by the State or States, 
or by the civil subdivisions of the State or States 
imposing the same. (June 18, 1934, c. 585, 48 Stat. 
993.)” 


In other words, the Trustee in Bankruptcy is liable for 
any State Tax imposed for the conducting of any business. 
This does not mean that he, as Trustee in Bankruptcy, 
must necessarily conduct the retail bakery business of the 
bankrupt in order to be subject to the tax in the instant 
case. If he is selling the machinery and equipment at 


retail, he is conducting a retail business within the mean- 
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ing of the Act, even though, as was said in the Bigsby 
case, supra, it is not the same kind of business for which 
the company was originally organized, and for which the 
said corporation originally obtained the permit. Suppose 
no bankruptcy had been had; suppose the officers of the 
company for the benefit of the creditors had sold out the 
assets of the business, there is no question but that under 
the Bigsby case those officers would have been liable for 
the tax. The mere fact that the Trustee in Bankruptcy is 
substituted in the place of the original managers of the 
business for the purpose of selling out the assets for the 


benefit of the creditors does not vary the rule. 


An excellent case upon the construction of Section 
124-a, Title 28, U.S. C. A., is Boteler vinGels, SOEs: 
5/02), O60 S. Ct. 29. In that case the WiiteGmetarcs 
Supreme Court emphatically reiterates that the State has 
the right to impose upon Trustees in Bankruptcy the same 
obligations for the same privileges that they impose upon 
private citizens. There is no doubt that if Mr. Boteler, 
acting for the corporation, were selling these assets, he 
would be liable under the Retail Sales Tax Act. The 
mere fact that he is acting under order of the Federal 
Court does not exempt him from this tax. (See also 
Gillis v. State of Calijor#ia, 293 U. S. 62, 35 SG 2 
L. Ed. 199.) 


The payment of this tax is not a charge upon the estate. 
It is the duty of the Trustee in Bankruptcy to collect this 
tax from the purchasers and to pay it into the State Treas- 


ury. He performs this duty in return for the privilege of 
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selling to consumers and not for resale in the State of 

California. (Sec. 8%, Retail Sales Tax Act.) That sec- 

tion provides for such reimbursement. In the case of De 

Aryan v. Akers, 12 Cal. (2d) 781, at 785, the court said: 
“The pertinent provisions of the act indicate that 
the legislature recognized the obvious economic neces- 
sity of the retailer’s recoupment of the tax from sales, 
and that some such method as that adopted by it for 
reimbursement was also necessary if the small and 
independent tradesman was to remain in business. It 
also distinctly indicated, however, that the provision 
for the method of reimbursement should not disturb 
the relationship of sovereign and taxpayer created 
between the state and the retailer. * * * When 
properly understood, in connection with the other 
parts of the act, the provisions of sections 814 and 
9 here involved must be considered valid and en- 
forceable.” 


The legislature has not exempted sales made by Re- 
ceivers and Trustees in Bankruptcy from the operation of 
this statute, as it could have done had it intended said 
sales to be exempt and as it has done in other statutes. 
(See Sec. 2-e-1 of the Corporate Securities Act, Deering’s 
General Laws, Act No. 3814, General Laws of California, 
Statutes of 1917, p. 673, as amended. ) 


It is respectfully submitted that the Trustee, having 
actually exercised the privilege of selling tangible personal 
property at retail in this State as a retailer, as defined in 
the statute here under consideration, and as construed in 


the Bigsby case, supra, should apply for and procure a per- 
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mit as provided by Section 12 of the Retail Sales Tax 
Act and report and pay to the State of California 3% of 
the gross receipts on all of his retail sales as hereinabove 
and in said Act defined, retmbursing himself and the estate 
therefor as provided for and permitted by Section 8% of 
said Act. 


This Court well knows that Trustees in Bankruptcy sell 
thousands of dollars worth of tangible personal property 
in California every year. The primary function of a 
Trustee in Bankruptcy is to sell the assets of the bankrupt 
estate. All of these sales are presumed to be at retail. 
(Retail Sales Tax Act, Sec. 17.) The tax is not a burden 
upon the estate since the Trustee has the duty of collecting 
it from the purchaser. Unless these Trustees are subject 
to the Retail Sales Tax Act they may come into their mar- 
ket with a 3% advantage over all other sellers in the State. 
This was not the purpose and intent of either the Retail 


Sales Tax Act or the Bankruptcy Act. 
Respectfully submitted, 


EarL WARREN, 
Attorney General of the State of California, 


By ALBERTA BELFORD, 
Deputy Attorney General, 
Attorneys for Appellant, State Board of Equalization of 
the State of Califorma. 
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An act relating to the tax on sales to eontraetors with the 
United States ......-.-____.. o_o oe 


ANALYSIS OF ACT 


(1) Nature of the tax. The tax is imposed upon retailers for 
the privilege of selling tangible personal property at retail. 


(2) Rate of tax. The tax is imposed at the rate of 3 per eent 
of the gross reecipts from retail sales of tangible personal property 
sold on and after July 1, 1935. The rate of the tax was 24 per eent 
of the gross receipts from retail sales made from August 1, 1933, 
to and ineluding June 30, 1935. 


(3) Who are taxable. Any person, firm, partnership, corpora- 
tion, ete., engaged in the business of selling tangible personal prop- 
erty at retail is subject to the tax. 

Reeeipts from sales by manufacturers, jobbers and wholesalers 
are taxable when the sales are made in the course of their business 
to purchasers for use or consumption aud not for resale. 

The tax does not apply to the gross reeeipts from isolated or 
oceasional sales of tangible personal property not sold or used in the 
course of business operations. 


(4) Nontaxable sales. (a) Sales of tangible personal property 
for the purpose of resale, either in the form in which sold or when 
an ingredient or component part of other tangible personal property. 


(b) Sales of real property. 


(ec) Sales of intangible personal property, such as book aceounts, 
stoeks, bonds, mortgages, notes and other evidenees of debt. 


(d) Sales of theater tickets, railroad, stage and admission tickets 
of all kinds. 


(e) Sales which California is prohibited from taxing under the 
Federal or State Constitution. 


(f) Sales of gas, electricity and water when delivered to eon- 
sumers through mains, lines, or pipes. 


(g) Sales of gold bullion, gold concentrates or gold precipitates 
by the producer or refiner thereof. 


(h) Sales of tangible personal property used for the performance 
of a contract on public works executed prior to August 1, 1933. 


(i) Sales of food products for human consumption. The term 
“food produets” does not melude eandy, econfeetionery, spirituous, 
malt or vinous liqnors, soft drinks, sodas or beverages such as are 
ordinarily dispensed at bars or soda fountains or in econneetion there- 
with, medicines, tonics, and preparations in liquid, powdered, granu- 
lar, tablet, eapsule, lozenge, and pill form sold as dietary supple- 
ments or adjuncts, or meals served on or off the premises of the 
retailer or drinks or foods furnished, prepared or served for eon- 


(5) 


a 


sumption at tables, chairs or counters or from trays, glasses, dishes 
or other tableware provided by the retailer. 


(}) Sales to the United States or any agency or instrumentality 
thereof except a corporate agency or a corporate instrumentality. 


(kk) Sales of vessels of more than 1,000 tons burden by the 
builders thereof. 


(1) Sales of silver bullion by the producer or refiner thereof. 


(m) Sales of motor vehicle fuel subject to the tax imposed by 
the “Motor Vehicle Fuel License Tax Act” and not subject to refund. 
If subject to refund, the sales tax is collected by deduction from the 
refund. 


(n) Sales of any publication regularly issued at average inter- 
vals not exceeding one month and of tangible personal property 
which becomes an ingredient or component part of any such publi- 
cation. 


(o) Sales of live stock and poultry of a kind the products of 
which ordinarily constitute food for human consumption. 


(5) What is required of sellers. (a) Every person, firm, part- 
nership, corporation, ete., engaging in the business of selling tangible 
personal property, the gross receipts from the retail sale of which 
are required to be included in the measure of the sales tax, must 
apply to the State Board of Equalization for a permit on a form 
prescribed by the board. Wholesalers, as well as retailers, must 
secure such permit. The application must be accompanied by a fee 
of one dollar ($1) for each permit. 

(b) A separate permit must be secured for each place of busi- 
ness, must be conspicuously displaved at the place for which issued 
and is valid until suspended or revoked by the board. 

(c) Quarterly returns must be filed with the board within 15 
days after the end of each quarterly period, except that the board 
may require, in some eases, filing of returns for other than quar- 
terly periods. 

(d) Returns are to be made on forms preseribed by the board 
and must be accompanied by a remittance of the amount of tax due, 
payable to the State Board of Equalization. 

(e) Failure to pay any tax or assessment within the time 
required by the act will result in the imposition of a 10 per cent 
penalty. 

(f) If returns are not filed, an assessment of the amount of tax 
due will be made and a 10 per cent penalty added thereto. 

(¢) Sellers must maintain complete records of all their gross 
receipts. 


(6) Disposition of proceeds. All collections are deposited in the 
State Treasury to the credit of the Retail Sales Tax Fund. After 
deductions for administrative expense and allowance of refunds for 
any erroneous collections and payments, the balance in such fund 
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is transferred to the General Fund to be expended for the support 
of the State Government and the publie school system. 


(7) Relationship to use tax. Attention of sellers of tangible 
personal property is directed to the Use Tax Act administered by the 
State Board of Equalization in conjunction with the Retail Sales 
Tax Act. Imposed at the same rate as the sales tax, namely 3 per 
eent of the sales price, the use tax apples to such amounts when 
tangible personal property is purchased from retailers for storage, 
use, or consumption in California, except when the gross receipts 
from the sale of the property are subject to the sales tax here or 
in those cases where an exemption is provided, as for food produets 
and motor vehicle fuel. The prineipal application of the use tax is 
with respeet to property purchased outside of California or in inter- 
state commerce for use here. 

If retailers maintain places of business in California they are 
required to collect the use tax whenever they make sales of tangible 
personal property with respect to which that tax applies. Sueh 
transactions should be reported along with the sales tax and an 
appropriate space is provided for that purpose in the forms for 
return. Retailers who do not maintain places of business in Cah- 
fornia may be authorized to collect the use tax from their customers, 
after securing certificates of such authority, upon eomphanee with 
conditions preseribed by the State Board of Equalization. When- 
ever the use tax is not collected by the seller it must be paid directly 
to the board by the purchaser. Accordingly, retailers may be respon- 
sible for the use tax either as sellers or purchasers of property; typi- 
eal examples of liability for use tax as purchasers are with respeet 
to furniture, stationery, office supplies, advertising matter, and plant 
equipment bought for use here from ont-of-State sellers who do not 
maintain places of business in Cahfornia or who have not been 
authorized to collect the use tax from their purchasers. 


Retail Sales Tax Acct 


An act imposing a tar for the privilege of selling, renting, leasing, 
producing, fabricating, processing, printing or unprinting tangible 
personal property and for the privilege of furnishing, preparing 
or serving tangible personal property, providing for pernuts to 
sellers of tangible personal property, providing for the levying, 
assessing, collecting, payimg and disposing of such tax, making an 
appropriation for the administration hercof, prescribing penalties 
for violations of the provisions hereof, and providing this act 
shall take effect immediately. [Statutes 1939, p. 2169; operative 
Jnby 1, 1939. | 
History.—Enacted Stats. 1933, p. 2599. Stats. 1935, p. 1256, added the words 

“renting or leasing.’’ Stats. 1939, p. 2169, added the words “producing, fabricating, 


processing, printing or imprinting” and changed “retailer”? to ‘“‘seller of tangible 
personal property.”’ 5 


(Approved July 31, 1933. Stats. 1933, p. 2599; amended by Stats. 1935, pp. 1225, 
1252) and 1256; Stats: 1937, pp. 1326 and) 2222) and by Statsusleso mpomucc4. 
1890, 1906 and 2170; Stats. (First Extra Session) 1940, Chaps. 32, 46 and 50; 
Stats. 1941, Chaps. 247, 681 and 767.) 


SHORT TITLE 


Section 1. This act is known and may be cited as the ‘‘Retail 
Sales Tax Act of 1933.’’ [Original section; Statutes 1933, p. 2599.] 


DEFINITIONS 


Sec. 2. The following words, terms and phrases when used in 
this act have the meaning ascribed to them in this seetion, except 
where the context clearly indicates a different meaning: 


(a) “Person” includes any individual, firm, copartnership, joint 
adventure, association, social club, fraternal organization, corpora- 
tion, estate, trust, business trust, receiver, syndicate, this State, any 
county, city and county, municipality, district or other political sub- 
division thereof, or any other group or combination acting as a unit, 
and the plural as well as the singular number. 


(b) “Sale” means any transfer of title or possession, or both, 
exchange, barter, lease or rental, conditional or otherwise, in any 
manner or by any means whatsoever, of tangible personal property, 
for a consideration, or any withdrawal, except a withdrawal pursuant 
to a transaction im foreign or interstate commerce, of tangible per- 
sonal property from the place at which such property is located for 
delivery to a point in this State for the purpose of the transfer of 
title or possession, or both, exchange, barter, lease or rental, condi- 
tional or otherwise, in any manner or by any means whatsoever, of 
such tangible personal property for a consideration, and includes the 
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producing, fabricating, processing, printing or nnprinting of tangible 
personal property for eonsumers who furnish either direetly or indi- 
reetly the materials used in such producing, fabrieating, processing, 
printing or imprinting, the furnishing and distributing of tangible 
personal property for a consideration by soeial clubs and fraternal 
organizations to their members or others, and the furnishing, prepar- 
ing or serving for a consideration of food, meals or drinks. A trans- 
aetion whereby the possession of property is transferred but the 
seller retains the title as seenrity for the payment of the priee shall 
be deemed a sale. A transfer for a cousideration of the title or pos- 
session of tangible personal property which has been produced, fabri- 
cated or printed to the special order of the eustomer, or of any 
pubheation, shall likewise be deemed a sale. 


(ec) A “retail sale” or ‘sale at retail” means a sale to a con- 
sumer or to any person for any purpose other than for resale in the 
regular course of business in the form of tangible personal property, 
exeept that the expressions “transfer of possession,” “lease,” and 
“rental” as used in subdivision (b) of this seetion shall mean and 
inelude only sueh transactions as the board, upon investigation, finds 
to be in lieu of sales as defined in subdivision (b) of this seetion 
without the words “lease or rental.” 

The delivery in this State of tangible personal property by an 
owner or former owner thereof or hy a faetor if sueh delivery is to 
a eonsumer pursnant to a retail sale made by a retailer not engaged 
in business in this State, is a retail sale in this State by the person 
making such delivery and sneh person shall inelude the retail selling 
price of such property in his gross receipts. 


(d) “Business” ineludes any activity engaged im by any person 
or eaused to be engaged in by him with the object of gain, benefit or 
advantage, cither direet or indirect. 


(e) “Seller” includes every person engaged in the business of 
selling tangible personal property the eross receipts from the retail 
sale of which are required to be included in the measure of the tax 
imposed hereunder. 


“Retailer” includes every person engaved in the business of 
making sales at retail or in the business of making retail sales at 
avetion of taneible personal pronertyv owned hv sueh person or others ; 
exeept that publie ar vrivate seliools, school] distriets. student organt- 
zations and narent-teaeher assoeiations serving meals exclusively to 
students and teachers, and emplovers or employee organizations 
serving meals evelusively to emnlovees shall not be reearded as 
retailers of the meals served by them. When in the ontnion of the 
hoard it is neeessarv for the efficient administration of this aet to 
regard anv salesmen. renresentatives. peddlers or eauvassers as the 
aevents of the dealers. distributors. supervisors or emplovers. under 
whom they onerate or from whom thev obtain the taneible versonal 
pronerty sold by them. irresnvective of whether thev are making sales 
en theiy awn behalf evr on hehalf of sneh denlers, distributors, super- 
visors or emplovers the board mav so reeard them aud may reeard 
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the dealers, distributors, supervisors or employers as retailers for 
purposes of this act. 


(f) “Gross receipts” means the total amount of the sale or lease 
or rental price, as the case may be, of the retail sales of retailers, 
including any services that are a part of such sales, valued in money, 
whether received in money or otherwise, including all receipts, cash, 
eredits and property of any kind or nature, and also any amount for 
which eredit is allowed by the seller to the purchaser, without any 
deduction therefrom on account of the cost of the property sold, 
except that in aeccordanee with sueh rules and regulations as the 
board may prescribe, a deduction may be taken if the retailer has 
purchased property for some other purpose than resale, has reim- 
bursed his vendor for tax whieh the vendor must pay to the State, or 
has paid the use tax with respect to such property, and has resold 
the property prior to making any use of such property other than 
retention, demonstration, or display while holding it for sale in the 
regular course of business, and without any deduction on account 
of the cost of the materials used, labor or service cost, interest paid, 
losses or any other expense whatsoever; provided, however, that 
cash discounts allowed and taken on sales shall not be ineluded, and 
“oross receipts” shall not inelude the sale price of property returned 
by customers upon rescission of the contract of sale, when the full 
sale price thereof is refunded either in eash or by eredit, nor shall 
“eross receipts” include the price received for labor or services used 
in installing or applying the property sold. 

For the purpose of this act the total amount of the sale price 
above mentioned shall be deemed to be the amount received exclusive 
of the tax hereby imposed; provided, that the retailers shall estab- 
lish to the satisfaction of the board that the tax imposed hereunder 
had been added to the sale vrice and not absorbed by the retailer. 


(¢) “Board” means the State Board of Equalization. 


(h) “Tangible personal property” means personal property which 
may be seen, weighed, measured, felt, touched, or is in any other 
manner pereeptible to the senses. 


(i) “In this State” or “in the State’ means within the exterior 
limits of the State of California and ineludes all territory within such 
limits owned by or ceded to the United States of America. [Statutes 
1941, Chapter 247; operative July 1, 1941.] 


History.—Enacted Stats. 1933, p. 2599. Stats. 1935, p. 1256, added provisions 
to (a) respecting state and political subdivisions; added provisions to (b) respecting 
transfer of possession, lease, rental and fabrication; added provisions to (c) defining 
“transfer of possession,” ‘“‘lease’’ and “rental’’; added provisions to (e) respecting 
dealers, distributors, etc., as retailers; added provisions to (f) respecting lease or 
rental price; and added (h) and (i). Stats. 1937, p. 2223, added provisions to (e) 
respecting sales at auction. Stats. 1939, p. 2170, added to (a) the words “‘social club, 
fraternal organization”; added to (b) the references to withdrawals, to producing, 
processing, printing, or imprinting, to social clubs and fraternal organizations and to 
special orders, and revised provisions relating to the serving of food, meals, or 
drinks; added to (c) the words ‘‘in the regular course of business’ and the entire 
second paragraph; added to (e) the first paragraph and the reference in the second 
paragraph to the serving of meals to students, teachers and employees; added to 
(f) the proviso relating to deduction on account ‘of cost of property; added the words 
“upon rescission of the contract of sale’’ and omitted the words ‘‘remodeling’ and 
“repairing.’’ Stats. 1941, Chap. 247, added to (b) the words ‘‘or of any publication.” 
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TRANSFERS OF PUBLICATIONS 


Sec. 2.5. Repealed. [Statutes 1941, Chapter 247; operative July 
1, 1941.] 


History.—Enacted Stats. (First Extra Session) 1940, Chap. 46, providing that 
‘tsale’’ did not include the transfer of any publication by the publisher thereof or 
subsequent distributors thereof if such publication was regularly issued at average 
intervals not exceeding one month. 


LEVY OF TAX; TAX RATE 


Sec. 3. For the privilege of selling tangible personal property at 
retail a tax is hereby imposed upon retailers at the rate of 23 per cent 
of the gross receipts of any such retailer from the sale of all tangible 
personal property sold at retail in this State on and after August 1, 
1933, and to and including June 30, 1935; and at the rate of 3 per 
cent of the gross receipts of any such retailer from the sale of all 
tangible personal property sold at retail in this State on and after 
July 1, 19385. Such tax shall be paid at the time and in the manner 
hereinafter provided and shall be in addition to any and all other 
taxes. [Statutes 1935, p. 1253; operative July 1, 1935.] 


History.—Enacted Stats. 1933, p. 2600. Stats. 1935, p. 1253, increased rate, 
effective July 1, 1935, to three per cent. 


CONTRACTS MADE PRIOR TO EFFECTIVE DATE OF ACT 


Sec. 4. Repealed. [Statutes 1939, p. 2172; operative July 1, 
1939.] 


History.—Enacted Stats. 1933, p. 2600, providing, in the case of sales contracts 
made prior to the effective date of the act, for the addition to the sales price of 
the amount of tax imposed by this act. 


EXEMPTIONS 


Sec. 5. There are hereby specifically exempted from the pro- 
visions of this act and from the computation of the amount of tax 
levied, assessed or payable under this act the following: 


(a) The gross receipts from sales of tangible personal property 
which this State is prohibited from taxing under the Constitution or 
laws of the United States of America or under the Constitution of 
this State. 

(b) The gross receipts from the sales, furnishing, or service of 
gas, electricity, and water, when delivered to consumers through 
mains, lines, or pipes. 

(c) The gross receipts from the sale of gold buillion or gold con- 
centrates or gold precipitates by the producer or refiner thereof. 

(d) The gross receipts from sales of tangible personal property 
used for the performance of a contract on public works exeented prior 
to the effective date of this act. 

(e) The gross receipts from the sale of food produets for human 
consumption. “Food products” as used herein includes cereals and 
cereal products, milk and milk products, oleomargarine, meat and 
meat products, fish and fish products, eggs and ege products, vege- 
tables and vegetable products, fruit and fruit products, spices and 
salt, sugar and sugar products other than candy and confectionery, 
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coffee and coffee substitutes, tea, cocoa and cocoa produets other 
than candy and confectionery. “Food produets” does not include 
spirituous, malt or vinous liquors, soft drinks, sodas or beverages 
such as are ordinarily dispensed at bars and soda fountains or in 
connection therewith, medicines, tonies, and preparations in liquid, 
powdered, granular, tablet, capsule, lozenge, and pill form sold as 
dietary supplements or adjuncts, nor does “food produets” include 
meals served on or off the premises of the retailer nor drinks or foods 
furnished, prepared or served for consumption at tables, chairs or 
counters or from trays, glasses, dishes or other tableware provided 
by the retailer. 

(f) The gross receipts from sales made prior to July 1, 1939, to 
the Umted States or any agency or instrnmentality thereof except a 
corporate agency or a corporate instrumentality. [Statutes 1939, 
p. 2172; operatime July 1, 1939.) 


History.—Enacted Stats. 1933, p. 2601. Stats. 1935, p. 1253, added (e). Stats. 
1939, p. 2172, added to (e) the reference to medicines, tonics, etc., revised provision 
referring to meals, drinks, and foods, and added (f). 


EXEMPTION OF SALES TO THE UNITED STATES 


Sec. 5.1. There are hereby specifically exempted from the pro- 
visions of this act and from the computation of the amount of taxes 
levied, assessed or pavable hereunder the gross receipts from the sale 
of any tangible personal property to the United States or any ageney 
or instrumentality thereof except a corporate agency or a corporate 
instrumentality. [Statutes 1989, p. 1890; in effect June 12, 1939.} 

History.—Added by Stats. 1939, p. 1890. 


EXEMPTION OF PUBLICATIONS 


Sec. 5.2. There are hereby specifically exempted from the pro- 
visions of this act and from the computation of the amount of tax, 
levied, assessed, or payable under this act, the gross receipts from the 
sale of tangible personal property which becomes an ingredient or 
component part of any publication regularly issued at average mter- 
vals not exceeding one month and the gross receipts from the sale of 
any such publication. [Statutes 1941, Chapter 247; operative July 
1, 1941.] 


History.—Enacted Stats. 1941, Chap. 247. 


SALES TO UNITED STATES CONTRACTORS 


Sec. 5.3. Notwithstanding any other provision of law the tax 
imposed under this act shall apply to the gross receipts from the sale 
of any tangible personal property to contractors purchasing such prop- 
erty either as the agents of the United States or for their own account 
and subsequent resale to the United States for use in the performance 
of contracts with the United States for the construction of improve- 
ments on or to real property. [Statutes 1941, Chapter 681; in effect 
Juma 11, 1941.) 


History.—Enacted Stats. 1941, Chap. 681. 
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EXEMPTION OF VESSELS 


Sec. 5.7. There are hereby speeifieally exempted from the pro- 
visions of this aet and from the computation of the amount of tax 
levied, assessed or payable under this act the gross receipt from sales 
by builders thereof of vessels of more than 1,000 tons burden. [Stat- 
utes 1937, p. 1826; in effect August 27, 1937.| 


History.—Added by Stats. 1937, p. 1326. 


EXEMPTION OF AIRCRAFT SALES TO THE UNITED STATES 


Sec. 5.18. There are hereby specifically exempted from the pro- 
visions of this act and from the computation of the amount of tax 
levied, assessed, or payable under this act, the gross receipts from 
sales of aircraft and parts therefor made to the United States Govern- 
ment for purposes of National defense. [Statutes 1939, p. 1224; in 
ened May 3, 1939.) 

History.—Added by Stats. 1939, p. 1224. 


EXEMPTION OF SILVER BULLION 


Sec. 5.14. There are hereby specifically exempted from the pro- 
visions of this act, and from the computation of the amount of tax 
levied, assessed, or payable under this act, the gross receipts from 
the sales of silver bullion by the producer or refiner thereof. [Statutes 
1939, p. 1906; in effect June 12, 1939.] 

History.—Added by Stats. 1939, p. 1906. 


EXEMPTION OF LIVE STOCK AND POULTRY 


Sec. 5.18. There are hereby specifically exempted from the com- 
putation of the amount of tax levied, assessed or payable under this 
act, the gross receipts from sales of live stock and poultry of a kind 
the products of whieh ordinarily constitute food for human consump- 
tion. [Statutes (First Hatra Session) 1940, Chapter 50; in effect 
June 4, 1940.] 

History.—Added by Stats. (First Extra Session) 1940, Chap. 50. 


EXEMPTION OF MOTOR VEHICLE FUEL 


Sec. 6. There is hereby specifically exempted from the provisions 
of this aet and from the computation of the amount of tax levied, 
assessed or payable under this act, the gross receipts received from 
sales or distributions of motor vehicle fuel in this State subject to the 
tax imposed thereon under the provisions of the ‘‘ Motor Vehicle Fuel 
Inieense Tax Act,’’ and not subject to refund. 

The tax by this aet 1:mposed upon those sales of motor vehicle fuel 
which are subject to tax and refund under the ‘‘ Motor Veliele Fuel 
Lieense Act’’ shall be collected by the State Controller by way of 
deduction from refunds otherwise allowable under said aet. The 
amount of such deductions, he shall transfer from the Motor Vehiele 
Fuel und to the Retail Sales Tax Fund. 

This section 1s hereby declared to be separable and distinet from 

all other portions of this act, and shall not be deemed a consideration 
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or inducement for the enactment of the whole or any portion of this 
act. If this section be for any reason declared invalid, the remainder 
of this act shall remain in full force and effect and shall be as completely 
operative as though this section had not been included therein. [Or ig- 
inal section; Statutes 1933, p. 2601.| 


REFUNDS TO GOVERNMENTAL AGENCIES 


Sec. 7. Repealed. [Statutes 1935, p. 1253; operative July 1, 


1935.] 


History.—Enacted Stats. 1933, p. 2601, providing for refund to governmental 
agencies of tax paid upon sales to the governmental agencies of food stuffs used 
for free distribution to the poor and needy. 


ADVERTISING BY RETAILERS CONCERNING ABSORPTION 
OF TAX 


Sec. 8. It shall be unlawful for any retailer to advertise or hold 
out or state to the public or to any customer, directly or indirectly, 
that the tax or any part thereof imposed by this act will be assumed or 
absorbed by the retailer or that it will not be added to the selling 
price of the property sold, or if added that it or any part thereof will 
be refunded. Any person violating any of the provisions of this sec- 
tion shall be guilty of a misdemeanor. [Original section; Statutes 
1933, p. 2602.) 


COLLECTION OF TAX BY RETAILER FROM CONSUMER 


Sec. 83. The tax hereby imposed shall be collected by the retailer 
from the consumer in so far as the same can be done. ‘This section is 
hereby declared to be separable and distinct from all other portions of 
this act, and shall not be deemed a consideration or inducement for the 
enactment of the whole or any portion of this act. If this section be 
for any reason declared invalid, the remainder of this act shall remain 
in full force and effect and shall be as completely operative as though 
this section had not been included herein. [Original section; Statutes 
1933, p. 2602.] 


QUARTERLY GROSS RECEIPTS RETURN; PAYMENT OF TAX; 
REVENUE STAMPS 


Sec. 9. The tax levied hereunder shall be a direct obligation of 
the retailer and shall be due and payable quarterly on or before the 
fifteenth day of the month next succeeding each quarterly period, the 
first of such quarterly periods being the period commencing with 
August 1, 1933, and ending on the thirtieth day of September, 1933. 
Each seller shall on or before the fifteenth dav of the month following 
the close of the first quarterly period as above defined, and on or 
before the fifteenth day of the month following each subsequent quar- 
terly period of three months, make out a return for the preceding 
quarterly period in such form as may be prescribed by the board 
showing the gross receipts of the seller, the amount of the tax for the 
period covered by such return and such information as the board may 
deem necessary for the proper administration of this act. The seller 
shall deliver the return together with a remittance of the amount of 
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the tax due to the office of the board. The board, if it deems it nee- 
essary in order to insure the payment or facilitate the collection of 
the tax imposed by this aet, may require returns and payment of the 
tax to be made for quarterly periods other than ealendar quarters, 
depending upon the location of the principal plaee of business of the 
seller, or for other than quarterly periods. Returns shall be signed 
by the seller or his duly authorized agent but need not be verified by 
oath. 

Gross reeeipts from rentals or leases of tangible personal property 
shall be reported and the tax paid with respect thereto in aeeordance 
with sueh rules and regulations as the board may prescribe. 

The board, if it deems it necessary to insure the collection of the 
tax imposed by this aet, may provide by rule and regulation for the 
eollection of said tax by the affixing and canceling of revenue stamps 
and may prescribe the form and method of such affixing and eaneeling. 

The board may by regulation provide that the amount collected 
by the retailer from the consumer, in reimbursement of taxes imposed 
by this act, shall be displayed separately from the list, advertised in 
the premises, marked or other priee on the sales eheck or other proof 
of sale. [Statutes 1941, Chapter 247; operative July 1, 1941.| 


History.—Enacted Stats. 1933 p. 2602. Stats. 1935, p. 1258, omitted provisions 
authorizing the granting of an extension of time for the payment of tax on credit 
sales and added paragraph respecting reporting tax on receipts from leases and 
rentals. Stats. 1939, p. 2173, substituted ‘“‘seller”’ for ‘‘retailer’’ in provisions relating 
to the filing of returns. Stats. 1941, Chap. 247, added provisions for returns for 
quarterly periods other than calendar quarters. 


DELINQUENCY PENALTY; INTEREST 


Sec. 94. Any person failing to pay any tax, exeept taxes deter- 
mined by the board under the provisions of Sections 17 and 18 hereof, 
within the time required by this act shall pay in addition to the tax 
a penalty of 10 per eent of the amount thereof, plus interest at the 
rate of one-half of 1 per cent a month, or fraetion thereof, from the 
date at whieh the tax became due and payable until the date of pay- 
ment. [Statutes 1935, p. 1258; operative July 1, 1935.] 


History.—Added by Stats. 1935, p. 1258. 


EXTENSION OF TIME FOR FILING RETURNS 


Sec. 10. The board for good cause may extend for not to exeeed 
one month the time for making any return or paying any tax required 
under the provisions of this aet. 

Any person to whom such extension is granted and who pays the 
tax within the period for which the extension is granted shall pay, in 
addition to the tax, interest at the rate of 6 per cent per annum from 
the date the tax would have been due without such extension to the 
date of payment. [Statutes 1939, p. 2174; operative July 1, 1939.) 


History.—Enacted Stats. 1933, p. 2603. Stats. 1939, p. 2174, changed ‘30 days” 
to “‘one month’’; added to first paragraph the words “or paying any tax’’ and added 
the entire second paragraph. 


SECURITY FOR PAYMENT OF TAX 
Sec. 1]. The board, whenever it deems it necessary to insure com- 
pliance with the provisions of this act, may require any person subject 
to the tax imposed hereunder to deposit with it sueh security as the 
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board may determine. The amount of the security shall be fixed by 
the board but shall not be greater than twice the person’s estimated 
average tax for the period for which he files returns, determined in 
such manner as the board deems proper, or ten thousand dollars ($10,- 
000), whichever amount is the lesser. The amount of the security 
may be increased or decreased by the board subject to the limitations 
herein provided. The security may be sold by the board at publie sale 
if it becomes necessary so to do in order to recover any tax, interest 
or penalty due. Notice of such sale may be served upon the person 
who deposited such securities personally or by mail; if by mail, service 
shall be made in the manner prescribed by Section 1013 of the Code of 
Civil Procedure and addressed to the person at his address as the same 
appears in the records of the board. Upon any such sale, the surplus, 
if any, above the amounts due under this act shall be returned to the 
person who deposited the security. [Statutes 1941, Chapter 247 ; oper- 
ative July 1, 1941.] 


History.—Enacted Stats. 1933, p. 2603. Stats. 1941, Chap. 247, added second and 
third sentences and reworded fouee sentence. 


PERMITS 


Sec. 12. Thirty days after the effective date of this act, it shall be 
unlawful for any person to engage in or transact business as a seller 
within this State, unless a permit or permits shall have been issued to 
him as hereinafter prescribed. Every person desiring to engage in or 
conduct business as a seller within this State shall file with the board 
an appheation for a permit or permits. Every application for such 
a permit shall be made upon a form prescribed by the board and shall 
set forth the name under which the applicant transacts or mtends to 
transact business, the location of his place or places of business, and 
such other information as the board may require. The application 
shall be signed by the owner if a natural person; in the case of an 
association or partnership, by a member or partner thereof; in the 
ease of a corporation, by an executive officer thereof or some person 
specifically authorized by the corporation to sign the application, to 
which shall be attached the written evidence of his authoritv. Any 
person who engages 1 business as a seller in this State without a 
permit or permits or after a permit has been suspended, and the offi- 
cers of any corporation whieh shall so sel], shall be euilty of a misde- 
meanor. [Statutes 1939, p. 2174; operative July 1, 1939.]| 


History.—Enacted Stats. 1933, p. 2603. Stats. 1939, p. 2174, substituted ‘‘seller’’ 
for “retailer’’ and reworded last sentence. 


FEE FOR PERMIT 


Sec. 13. At the time of making such application, the applicant 
shall pay to the board a permit fee of one dollar ($1) for each permit, 
and the applicant must have a permit for each place of busimess. 
[Original section; Statutes 1933, p. 2604.] 


ISSUANCE AND DISPLAY OF PERMIT 


Sec. 14. After compliance with the provisions of Sections 11, 12 
and 13 hereof by the applicant, the board shall grant and issue to each 
applicant a permit for each place of business within the State. A per- 
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mit is not assignable and shall be valid only for the person in whose 
name it is issued and for the transaction of business at the place 
designated therein. It shall at all times be conspicuously displayed 
at the place for which issued. [Statutes 1939, p. 2175; operative 
July 1, 1939.] 


History.—Enacted Stats. 1933, p. 2604. Stats. 1939, p. 2175, reworded first 
sentence. 


RENEWAL OF PERMIT 


Sec. 15. Permits issued under the provisions of this aet prior to 
April 1, 1935, shall expire on July 31, 1985, and must be renewed 
through filing an application for renewal on forms preseribed by the 
board. For each such renewal a fee of one dollar ($1) nmst be paid 
at the time of filmg the application therefor. If any retailer shall fail 
to apply for renewal of his permit or permits as herem required prior 
to August 1, 1935, a fee of one dollar and fifty eents ($1.50) must be 
paid for the renewal of each permit. 

The board shall charge a fee of one dollar ($1) for the renewal 
or issuance of a permit to a seller whose permit has been previously 
suspended or revoked. [Statutes 1939, p. 2175; operative July 41, 
1939.] 


History.—Enacted Stats. 1933, p. 2604, providing permits valid without further 
payment of fee until suspended or revoked by board. Stats. 1935, p. 1259, omitted 
these provisions and added provisions requiring renewal of permits. Stats. 1939, 
p. 2175, substituted ‘‘seller’ for “retailer’’ in second paragraph. 


REVOCATION OF PERMIT 


Sec. 16. Whenever any person has failed to comply with any 
of the provisions of this act or any rules or regulations of the board 
prescribed and adopted under this act, the board upon hearing, after 
erving to such person 10 days notice in writing specifying the time and 
place of such hearing and requiring him to show eause why his permit 
or permits should not be revoked, may revoke or suspend any one or 
more of the permits held by sneh person. Such notice may be served 
personally or by mail in the same manner as prescribed for service of 
notice by the provisions of Section 17 hereof. A new permit shall not 
be issued after the revocation of a permit unless it appears to the satis- 
faction of the board that the former holder of the permit will comply 
with such provisions and regulations. [Statutes 1939, p. 2175; opera- 
tive July 1, 1939.} 


History.—Enacted Stats. 1933, p. 2604. Stats. 1939, p. 2175, reworded first 
sentence and added last two sentences. 


PRESUMPTION THAT GROSS RECEIPTS ARE TAXABLE; 
ADDITIONAL ASSESSMENTS 


Sec. 17. The burden of proving that a sale of tangible personal 
property is not a sale at retail shall be upon the person who makes it. 
unless sneh person takes from the purchaser a certificate to the effeet 
that the property is purchased for resale. Sueh certificate relieves 
the seller from such burden only if taken in good faith from a person 
engaged in the business of selling tangible personal property and 
holding the permit provided for in Section 12 of this act and who, 
at the time of purehasing the tangible personal property, intends to 
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sell it in the regular course of business or is unable to aseertain at 
the time of purchase whether such property will be sold or will be 
used for some other purpose. Such certificate shall be signed by and 
bear the name and address of the purehaser, shall indicate the num- 
ber of the permit issued to such purchaser under this act, and shall 
indicate the general character of the tangible personal property sold 
by such purchaser in the regular course of business. Such certificate 
shall be substantially in such form as the board may prescribe. 

If a purchaser who gives such a certificate makes any use of such 
property other than retention, demonstration, or display while hold- 
ing it for sale in the regular course of business, such use shall be 
deemed a retai] sale by such purchaser as of the time such property 
is first used by him and the cost of such property to him shall be 
deemed the gross receipts from such retail sale. If the sole use of 
such property other than retention, demonstration or display in the 
regular course of business is the rental of the property while holding 
it for sale, the purchaser may clect to include in his gross receipts the 
amount of the rental charged rather than the cost of the property 
to him. 

For the purpose of the proper administration of this aet and to 
prevent evasion of the tax hereby imposed it shall be presumed that 
all gross receipts are subject to the tax hereby imposed until the 
contrary is established. 

Tf the board is not satisfied with the return or returns of tax made 
by any retailer, it is hereby authorized and empowered to make one or 
more additional assessments of tax due from such retailer based upon 
the facts contained in the return or returns, or upon any information 
within its possession or that shall come into its possession. One or 
more additional assessments may be made of the amount of tax due 
for one or for more than one period. The amount of tax so assessed 
shall bear interest at the rate of one-half of 1 per cent per month, or 
fraction thereof, from the fifteenth day after the close of the quar- 
terly period for which the amount of such tax or any portion thereof 
should have been returned until the date of payment. In making an 
assessment hereunder the board may offset overpayments for a period 
or periods, together with interest on such overpayments, against under- 
payments for another period or periods, against penalties, and against 
the interest on such underpayments. Such interest on underpayments 
and overpayments shall be computed in the manner set forth in Sec- 
tions 94 and 23 hereof. If any part of the deficiency for which the 
additional assessment is imposed is due to negligence or intentional 
disregard of the act or authorized rules and regulations, a penalty 
of 10 per cent of the amount of the additional assessment shall be added 
thereto. If anv part of the deficiency for which the additional assess- 
ment is imposed is due to fraud or an intent to evade the tax, a pen- 
altv of 25 per cent of the amount of the additional assessment shall 
be added thereto. The board shall give to the retailer written notice 
of such additional assessment. Such notice may be served upon the 
retailer personally or by mail; if by mail, service shall be made in 
the manner prescribed by Section 1013 of the Code of Civil Proce- 
dure and addressed to the retailer at his address as the same appears 
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in the records of the board. [Statutes 1941, Chapler 247; operative 
ewiy 1, 1921,| 


History.—Enacted Stats. 1933, p. 2604. Stats. 1935, p. 1259, omitted requirement 
that notice of assessment state time and place for hearing on petition for reassess- 
ment, and added provisions respecting interest and penalties. Stats. 1937, p. 2224, 
clarified provisions respecting interest. Stats. 1939, p. 2175, reworded first sentence, 
added the first paragraph except the first sentence thereof, added the entire second 
paragraph, added “or returns” in third paragraph and added the third, fifth, and 
sixth sentences to the third paragraph and reworded fourth sentence of third para- 
graph. Stats. 1941, Chap. 247, reworded fourth paragraph for clarification. 


ASSESSMENT IF NO RETURN MADE 


Sec. 18. If a retailer fails to make a return as required by this 
aet, the board shall make an estimate based upon any information in 
its possession or that may come into its possession, of the amount of 
the gross reeeipts of the delinqueut for the period or perods in respeet 
to whieh he failed to make a return, and upon the basis of said esti- 
mated amount compute and assess the tax payable by the delinquent, 
adding to the sum thus arrived at a penalty equal to 10 per eent 
thereof. One or more assessments may be made of the amount of tax 
due for one or for more than one period. The amount of tax so 
assessed shall bear interest at the rate of one-half of 1 per cent per 
month, or fraction thereof, from the fifteenth day after the elose of 
the quarterly period for whieh the amount of such tax or any portion 
thereof should have been returned until the date of payment. In 
making an assessment hereunder the board may offset overpayments 
for a period or periods together with interest on sueh overpayments 
against underpayments for another period or periods, against pen- 
alties, and against the interest on such underpayments. Such interest 
on underpayments and overpayments shall be eomputed in the manner 
set forth in Seetions 94 and 23 hereof. 

If the failure of a retailer to file a return as required by this aet 
was due to fraud or an intent to evade the tax, there shall be added 
to the tax a penalty equal to 25 per cent thereof in addition to the 
10 per eent penalty for failure to file returns. 

Promptly thereafter the board shall give to the delinquent writ- 
ten notiee of such estimate, tax and penalty, the notiee to be served 
personally or by mail in the same manner as prescribed for service 
of notice by the provisions of Section 17 hereof. But the delinquent 
shall have the right to petition for reassessment of any sueh tax 
found, determined and declared by the board pursuant to and in 
aeeordanee with the provisions of this section. [Statutes 1941, Chap- 
ter 247; operative July 1, 1941.] 


History.—Enacted Stats. 1933, p. 2605. Stats. 1935, p. 1260, omitted requirement 
that notice of assessment state time and place for hearing on petition for reassess- 
ment, and added provisions respecting interest and fraud penalty. Stats. 1939. 
p. 2177, added to first paragraph provisions specifically authorizing assessments of 
taxes due for more than one period and the offsetting of overpayments against 
underpayments, and reworded provisions relating to interest. Stats. 1941, Chap. 247, 
substituted ‘fails’ for ‘‘neglects or refuses,’’ substituted ‘‘failure’’ for ‘‘neglect or 
refusal,’’ substituted ‘for failure to file returns’ for ‘‘as above provided,’’ and 
reworded second sentence for clarification. 


JEOPARDY ASSESSMENTS 


Sec. 19. If the board believes that the eolleetion of any tax or 
assessment imposed by or under this act will be jeopardized by delay, 
it shall thereupon make an assessment of such tax, noting that fact. 
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upon the assessment levied hereunder and the amount of such assess- 
ment shall be immediately due and payable. If the amount of the 
tax, interest and penalty speeified in the jeopardy assessment is not 
paid within 10 days after the service upon the retailer of notice of 
the assessment, such assessment beeomes final at the expiration of sueh 
10 days, unless a petition for reassessment is filed within such 10 days, 
and the delinqueney penalty and imterest provided in Section 94 
hereof shall attach to the amount of the tax specified therein. 

The retailer against whom a jeopardy assessment is levied here- 
under may petition for the reassessment thereof pursuant to Section 
20 hereof; provided, however, that such petition for reassessment must 
be filed with the board within 10 days after the service upon the 
retailer of notice of the assessment; and provided further, that the 
retailer must within said 10-day period deposit with the board such 
security as it may deem necessary to insure comphance with the pro- 
visions of this act. Such security may be sold by the board in the 
manner prescribed by Section 11 hereof. [Statutes 1937, p. 2225; 
operative July 1, 1937.] 


History.—Enacted Stats. 1933, p. 2605, providing taxes assessed under Sections 
17 and 18 due and payable fifteen days after service of notice of assessment of the 
tax. The original section was repealed and the jeopardy assessment provisions 
added by Stats. 1935, p. 1260. Stats. 1937, p. 2225, added provisions respecting 
finality of assesment and petition for reassessment. 


PETITION FOR REASSESSMENT; HEARING; DUE DATE OF 
ASSESSMENTS; DELINQUENCY PENALTY 


Sec. 20. Any retailer against whom an assessment is made by 
the board under the provisions of Section 17 or 18 hereof or any 
person direetly interested may petition for a reassessment thereof 
within 30 days after service upon the retailer of notice thereof. Ifa 
petition for reassessment is not filed within said 80-day period the 
amount of the assessment beeomes final at the expiration thereof. 

If a petition for reassessment is filed within said 30-day period 
the board shall reconsider the assessment, and if the retailer has so 
requested in his petition, shall grant said retailer an oral hearing and 
shall give the retailer 10 days’ notiee of the time and place thereof. 
The board shall have power to continue the hearing from time to time 
as may be necessary. 

The board may deerease or inerease the amount of the assessment. 
The amount of the assessment may be inereased, however, only if a 
claim for such increase is asserted by the board at or before the 
hearing. 

The order or decision of the board upon a petition for reassess- 
ment shall become final 30 days after service upon the retailer of 
notice thereof. 

All assessments made by the board under the provisions of Section 
17 or 18 hereof shall become due and pavable at the time they become 
final and if not paid when due and payable there shall be added 
thereto a penalty of 10 per cent of the amount of the tax. 

Any notice required by this section shall be served personally 
or by mail in the same manner as prescribed for service of notice 
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by the provisions of Section 17 hereof. [Statutes 1941, Chapter 247; 
operative July 1, 19-41.| 


History.—Enacted Stats. 1933, p. 2605. Stats. 1935, p. 1260, added provisions 
respecting finality of assessment, notice of time and place of hearing on petition for 
reassessment, due date of assessment and penalty for delinquent payment of assess- 
ment. Stats. 1937, p. 2226, substituted 30 for 15 day period for finality of assessment 
and within which to petition for reassessment or pay the assessment and 30 for 60 
day period for finality of assessment and within which to pay the assessment follow- 
ing the order of the board upon a petition for reassessment. Stats. 1939, p. 2177, 
added third paragraph. Stats. 1941, Chap. 247, added the words “or any person 
directly interested.” 


LIMITATION OF TIME FOR MAKING ADDITIONAL 
ASSESSMENTS 


Sec. 21. Except in case of fraud, intent to evade the tax, failure 
to make a return, or claim for additional tax pursuant to Section 20 
hereof, and except in case of additional tax proposed to be assessed 
with respect to sales of property for the storage, use or other con- 
sumption of which notice of a determination of an additional amount 
has heretofore been given, or is hereafter given, pursuant to Sections 
OeiO 11 and 15 of the Use Tax Act of 1935, every notice of additional 
tax proposed to be assessed hereunder shall be mailed to the retailer 
within three years after the fifteenth day of the calendar month fol- 
lowing the quarterly period for which the tax is proposed to be 
assessed or within three vears after the return is filed, whichever period 
expires the later. [Statutes 1941, Chapter 247; operative July 1, 
1941.] 


History.—Enacted Stats. 1933, p. 2606. Stats. 1935, p. 1261, extended limitation 
period from two to three years. Stats. 1939, p. 2178, added reference to claim for 
additional tax and changed provision relating to commencement of limitation period. 
Stats. (First Extra Session) 1940, Chap. 32, added the provisions relating to use tax 
determinations. Stats. 1941, Chap. 247, substituted “fraud, intent to evade the tax, 
failure” for “a fraudulent return or neglect or refusal.’’ 


INTEREST ON DELINQUENT TAXES 


Sec. 22. All taxes not paid to the board by the retailer on the 
date when the same beeome due and payable shall bear interest in 
the rate of one-half of 1 per eent per month, or fraction thereof, from 
and after sueh date until paid. [Statutes 1935, p. 1261; operative 
July 1, 1935. | 


_ History.—Enacted Stats. 1933, p. 2606. Stats. 1935, p. 1261, changed rate of 
interest from 12 per cent per annum to one-half of 1 per cent per month, or fraction 
thereof. 


OVERPAYMENTS; REFUNDS 


Sec. 28. Tf the board determines that any amount, penalty or 
interest has been paid more than once, or has been erroneously or ille- 
gally collected, the board shall set forth that fact in the reeords of 
the board and shall certify to the State Board of Control the amount 
collected in exeess of what was legally due, and the person from whom 
it was collected, or by whom paid, and if approved by the State Board 
of Control the excess amount collected or paid shall be eredited on any 
taxes then due from the retailer under this act or under the California 
Use Tax Act of 1935 and the balance shall be refunded to the person, 
or his suecessors, administrators, or exeeutors. No refund shall be 
allowed unless a claim therefor is filed with the State Board of Equalhi- 
zation within three vears from the fifteenth dav after the close of the 
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quarterly period for which the overpayment was made or, with respect 
to assessments made under the provisions of Sections 17 and 18 hereof, 
within six months after such assessments became final, or within 60 
days from the date of overpayment, whichever period expires the later. 
No credit shall be allowed after the expiration of the period specified 
for filing elaims for refund unless a claim for eredit is filed with the 
board within such period. 

Every such claim must be in writing and must state the specific 
grounds upon which the claim is founded. 

Failure to file such claim within the time prescribed in this section 
shall constitute waiver of any and all demands against this State on 
account of overpayments hereunder. Within 30 days after disallow- 
ing any such claim in whole or in part, the board shall serve notice 
of such action on the claimant, such service to be made as provided 
by Section 17 hereof. 

Interest shall be computed, allowed and paid upon any overpay- 
ment of any tax, at the rate of one-half of 1 per centum per month 
as follows: 


(1) From the fifteenth day of the calendar month following the 
quarterly period for which the overpayment was made but no refund 
or credit shall be made of any interest imposed upon the: claimant 
with respect to the tax being refunded or credited. 

(2) In the case of a refund, to the fifteenth day of the calendar 
month following the date upon which the claimant is notified by the 
board that a claim may be filed or that the claim has been certified to 
the State Board of Control, whichever date is the earlier. 

(3) In the case of a credit, to the same date that interest is com- 
puted on the tax against which the credit is applied. 


Any refund or any portion thereof which is erroneously made 
and any credit or any portion thereof which is erroneously allowed, 
may be recovered in an action brought by the Controller of the State 
in a court of competent jurisdiction in the County of Sacramento, in 
the name of the people of the State of California and such action 
shall be tried in the County of Sacramento unless the court with the 
consent of the Attorney General, orders a change of place of trial. 
The Attorney General must. proseente such action, and the provisions 
of the Code of Civil Procedure relating to service of summons, plead- 
ings, proofs, trials and appeals are applicable to the proceedings herein 
provided for. 

In the event that a tax has been illegally levied, the board shall 
certify such fact to the State Board of Control and said board shall 
authorize the cancellation of the tax upon the records of the board. 

If the board determines that any overpayment of tax has been 
intentionally made or made by reason of carelessness, it shall not allow 
any interest thereon. [Statutes 1941, Chapter 247; operative July 1, 
1941.] 


History.—Enacted Stats. 1933, p. 2606. Stats. 1935, p. 1261, omitted provisions 
respecting filing of verified claims for refund in duplicate within six months from 
the date of overpayment. Stats. 1937, p. 2226, added provisions respecting filing 
of claim for refund within three years from the date of overpayment and provisions 
respecting interest on overpayments. Stats. 1939, p. 2178, revised first paragraph 
to authorize the application of overpayments against taxes due under the Use Tax 
Act, to compute the limitation period from the fifteenth day after the quarterly 
period instead of from the date of overpayment, and to extend the limitation period 
on refunds or credits with respect to assessments to six months after the assess- 


sii as 


ments become final; added third and last paragraphs and revised provisions relating 
to the computation and allowance of interest. Stats. 1941, Chap. 247, reworded the 
first paragraph to provide that refunds shall be to the ‘“‘person’”’ making the over- 
payment and to permit credits to be allowed prior to the expiration of the specified 
three-year period without the filing of a claim for credit, and added the words “or 
within 60 days from the date of overpayment.’”’ 


FRAUD OR EVASION OF TAX 


Sec. 24. If fraud or evasion on the part of a retailer is diseov- 
ered by the board, it shall determine the amount by which the State 
has been defrauded, shall add to the amount so determined a penalty 
equal to 25 per cent thereof, and shall assess the same against the 
retailer. All such assessments shall bear interest at the rate of one- 
half of 1 per eent per month or fraction thereof, from the fifteenth 
day after the close of the period or periods, as the case may be, for 
which the amount should have been paid. The amount so assessed 
shall be immediately due and payable and if not paid within 10 days 
after the service npon the retailer of notice of the assessment the delin- 
qneney penalty and interest provided in Section 94 hereof shall attach 
to the amount of the tax specified therein. [Statutes 1935, p. 1262; 
operative July 1, 1935.] 


History.—Enacted Stats. 1933, p. 2606. Stats. 1935, p. 1262, added provision 
respecting interest and delinquency penalty. 


REPORT OF BOARD TO CONTROLLER 


Sec. 25. The board shall report to the Controller the amount of 
collections under this act and he shal] keep a record thereof. [Statutes 
1987, p. 2227 ; operative July 1, 1937.| 


History.—Enacted Stats. 1933, p. 2607. Stats. 1937, p. 2227, omitted provisions 
pies board report all assessments and substituted therefor that board report amount 
of collections. 


COLLECTION PROCEDURE; LIEN OF TAX 


Sec. 26. In any ease in which any tax, interest or penalty imposed 
under this act is not paid when due the board may within three years 
after the tax is due file in the office of the county clerk of Sacramento 
County, or any other county, a certificate speecifving the amount of 
the tax, interest and penalty due, the name and address as it appears 
on the records of the board of the retailer liable for the same, that 
the board has complied with all the provisions of this aet in relation 
to the computation and levy of the tax and a request that judgment 
be entered against the retailer in the amount of the tax, interest and 
penalty set forth in the certificate. The eounty clerk immediately 
upon the filing of such certificate shall enter a judgment for the 
people of the State of California against the retailer in the amount 
of the tax, interest and penalty set forth in the certificate. The judg- 
ment may be filed by the county clerk in a loose-leaf book entitled 
‘Special Judgments for State Retail Sales or Use Tax.’’ 

An abstract of such judgment or a copy thereof may be recorded 
with the county recorder of any county and from the time of such 
recording, the amount of the taxes, interest and penalty thereim set 
forth shall constitute a lien upon all the real property of the retailer 
in such county, owned by him or which he may afterwards and before 
the lien expires acquire, which lien shall have the foree, effeet and 
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priority of a judgment hen and shall continue for five years from the 
date of the judgment so entered by the county clerk unless sooner 
released or otherwise discharged. The len may, within five years 
from the date of the judement or within five vears from the date of 
the last extension of the hen in the manner herein provided, be 
extended by filing for record in the office of the county recorder of 
any county an abstract or copy of the judgment and from the time 
of such filing the len shall be extended to the real property in such 
county for five vears unless sooner released or otherwise discharged. 
Execution shall issue upon sueh a judement upon request of the 
board in the same manner as execution may issue upon other jude- 
ments and sales shall be held under such exeeution as preseribed in 
the Code of Civil Procedure. In all proceedings under this section 
the board shall be authorized to act on behalf of the people of the 
State of California. 

In any case in which any tax, interest or penalty imposed under 
this act is not paid when due the board may within three years after 
the tax is due file in the office of anv county recorder a certificate speci- 
fying the amount of the tax, interest and penalty due, the name and 
address as it appears on the records of the board of the retailer liable 
for the same, and that the board has eae with all provisions of 
this act in relation to the computation and levy of the tax. From 
the time of the filing for record the amount of the tax, interest and 
penalty therein set forth shall constitute a lien upon all real property 
of the retailer in such county, owned by him or which he may after- 
wards and before the hen expires acquire, which Hen shall have the 
force, effect and priority of a judement lien and shall continue for 
five years from the time of the filine of the certificate unless sooner 
released or otherwise discharged. The hen may, within five vears from 
the date of the filing of the certificate or within five vears from the date 
of the last extension of the lien in the manner herein provided, be 
extended by filine for record a new certificate in the office of the 
county recorder of any county and from the time of such filing the 
lien shall be extended to the real property in such county for five 
vears unless sooner released or otherwise discharged. 

At any time within three vears after the delinquency of any 
tax, mnterest, or penalty, or within five vears after the filine of the 
certificate referred to in the third paragraph of this section a war- 
rant may be issued by the board or its duly authorized representative 
for the collection of any tax, interest or penalty and for the enforce- 
ment of any hen, directed to any sheriff. marshal or constable; and 
shall have the same effect as a writ of execution. It may and shall 
be levied and sale made pursuant to it in the same manner and with 
the same effect as a levy of and sale pursuant to a writ of execution. 
The sheriff, marshal or constable shall receive upon the completion of 
his services pursuant to a warrant and the beard is authorized to pay 
to him the same fees and commissions and expenses in connection with 
services pursuant to said warrant as are provided by law for similar 
services pursuant to a writ of execution; provided, that fees for pub- 
heation im a newspaper shall be subject to approval by the board 

rather than by the court; said fees, commissions and expenses shall 
be an obligation of the retailer and may be collected from the retailer 


by virtue of the warrant or in any other manner provided in this act 
for the eolleetion of a tax. 

If any retailer liable for any tax, interest or penalty levied here- 
under shall sell out his business or stock of goods or shall quit the 
business, he shall make a final return and payment within 15 days 
after the date of selling or quitting business. Tlis successor, suceessors 
or assigns, if any, shall withhold sufficient of the purchase price to 
eover the amount of such taxes, interest or penalties accrued or due 
and unpaid until sueh time as the former owner shall produce a receipt 
from the board showing that they have been paid, or a certifieate 
stating that no taxes, interest or penalties are due. If the purchaser 
of a business or stock of goods shall fail to withhold the purchase price 
as above provided, he shall be personally liable for the payment of 
the taxes, interest and penalties acerued and unpaid on account of 
the operation of the business by any former owner, owners or assignors 
to the extent of the purchase price, valued in money. Within 30 days 
after receiving a written request from the purchaser for a certificate, 
the board shall either issue the certificate or mail notice to the pur- 
ehaser at his address as it appears on the records of the board of the 
amount of the tax, interest, and penalties that must be paid as a eon- 
dition of issning the eertificate. Failure of the board to mail the 
notice will release the purchaser from any further obligation to with- 
hold purehase priee as above provided. 

In the event that any retailer is delinquent in the payment of the 
tax herein provided for or in the event an assessment has been made 
against him which remains unpaid, the board may, not later than 
three years after the payment becomes delinquent give notice thereof 
by registered mail to all persons having in their possession, or under 
their control, any credits or other personal property belonging to sueh 
retailer, or owing any debts to such retailer at the time of receipt by 
them of sueh notice and thereafter any person so notified shall neither 
transfer nor make any other disposition of such credits, other personal 
property, or debts until] the board shall have consented to a transfer 
or disposition, or until 20 days shall have elapsed from and after the 
receipt of such notice. <All persons so notified must, within five days 
after receipt of sueh notice, advise the board of any and all such 
credits, other personal property or debts, in their possession, under 
their control or owing by them, as the ease may be. 

At any time within three vears after any retailer is delinquent 
in the payment of the tax herein provided for, the hoard may proeeed 
forthwith to collect the tax due from the retailer in the following 
manner: The board shall seize any property, real or personal, of the 
retailer not exempt from execution inder the provisions of the Code 
of Civil Procedure, and thereafter sell at publhie auetion such property 
so seized, or a sufficient portion thereof, to pay the tax due hereunder, 
together with any interest or penalties imposed hereby for sueh delin- 
queney, and any and all costs that may have been incurred on aceount 
of such seizure and sale. Notice of such intended sale and the time 
and place thereof, shall be given to such delinquent retailer in writing 
at least 10 days before the date set for such sale by inclosing such 
notice in an envelope addressed to such retailer at his last known resi- 
dence or place of business in this State, if any, and depositing the same 


<6 


in the United States mail, postage prepaid, and by publication for at 
least 10 days before the date set for such sale in a newspaper of gen- 
eral circulation published in the county or city and county in which 
the property seized is to be sold; provided, that if there be no news- 
paper of general circulation in such county or eity and eounty, then 
by the posting of such notiee in three pubhie places in such county or 
city and county 10 days prior to the date set for such sale. The said 
notice shall contain a description of the property to be sold, together 
with a statement of the amount of the taxes, interest, penalties and 
costs, the name of the retailer, and the further statement that unless such 
taxes, interest and penalties and costs are paid on or before the time 
fixed im said notice for such sale, said property, or so much thereof as 
may be neeessary, will be sold in aceordance with law and said notice. 

At any such sale, the property shall be sold by the board in 
accordance with law and said notice, and the board shall deliver to 
the purehaser a bill of sale for the personal property, and a deed for 
any real property so sold, and such bill of sale or deed shall vest the 
interest or title of the retailer in the purchaser. The unsold portion 
of any property so seized may be left at the place of sale at the risk of 
the retailer. If upon any such sale, the moneys so received shall 
exceed the amount of all taxes, interest, penalties and costs due the 
State from such retailer, any such excess shall be returned to the 
retailer, and his reeeipt therefor obtained; provided, however, that if 
any person having an interest or lien upon the property has filed with 
the board prior to any such sale notice of sueh interest or lien the 
board shall withhold any such excess pending a determination of the 
rights of the respective parties thereto by a court of competent juris- 
diction. If, for any reason, the receipt of such retailer shall not be 
available, the board shall deposit sueh excess moneys with the State 
Treasurer, as trustee for sueh owner, subject to the order of such 
retailer. his heirs, suecessors or assigns. 

It is expressly provided that the foregoing remedies of the State 
shall be cumulative and that no action taken by the board or Attorney 
General shall be construed to be an election on the part of the State 
or any of its officers to pursue any remedy hereunder to the exelusion 
of any other remedy for which provision is made in this aet. [Statutes 
1939, p. 2179; operative July 1, 1939.) 


History.—Enacted Stats. 1933, p. 2607. Stats. 1935, p. 1262, omitted provisions 
authorizing filing of notice of lien for tax, interest or penalty due in recorder’s 
office and substituted provisions authorizing entry of judgment for tax, interest or 
penalty due and the issue of execution thereon. Stats. 1939, p. 2179, inserted limita- 
tion period in first and sixth paragraphs and added third and fourth paragraphs. 
Stats. 1941, Chap. 247, substituted ‘‘address as it appears on the records of the 
board” for “last known address” in the first and third paragraphs, added provisions 
for the renewal of liens in the second and third paragraphs, substituted ‘‘the filing 
for record’’ for ‘‘such recording” in third paragraph, added all the words preceding 
‘‘a warrant” to the fourth paragraph. added ‘“‘marshal”’ and “marshal or constable” 
to fourth paragraph, clarified the provisions of fifth paragraph relating to the extent 
of the successor’s liability, added the last two sentences to the fifth paragraph, 
reworded sixth paragraph to permit notice to be given ‘‘in the event an assessment 
has been made... which remains unpaid,’”’ and eliminated reference to a particular 
section of the Code of Civil Procedure in the seventh paragraph. 


RELEASE AND SUBORDINATION OF LIENS 


Sec. 26.3. The board may at any time release all or any portion 
of the property subjeet to any lien provided for in this act from such 
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lien, or subordinate the hen to other hens and encumbrances, if it 
determines that the taxes, interest and penalties are sufficiently secured 
by a lien on other property or that the release or subordination of the 
lien will not endanger or jeopardize the collection of such taxes, inter- 
est and penalties. <A certificate by the board to the effect that any 
property has been released from the hen provided for in this act or 
that sueh lien has been subordinated to other hens and encumbrances 
shall be conclusive evidence that the property has been released or that 
the lien has been subordinated as provided in the certificate. [Statutes 
1989, p. 2182; operative July 1, 1939.] 

History.—Added by Stats. 1939, p. 2182. 


PRIORITY OF TAX 


Src. 263. Whenever any retailer or other person liable for any tax 
levied hereunder is insolvent, whenever any retailer or other person 
makes a voluntary assignment of his assets, whenever the estate of 
a deceased retailer or other person in the hands of executors. 
administrators, or heirs is insufficient to pay all the debits due from 
the deceased, or whenever the estate and effects of an absconding, con- 
cealed, or absent retailer or other person are levied upon by process 
of law, the tax, together with interest and penalties attaching thereto, 
shall be first satisfied; provided, however, that this section shall not 
be construed to give the State a preference over any recorded lien 
which attached prior to the date when the tax became a lien. 

The preference given to the State by this section shall be subordi- 
nate to the preferences given to claims for personal services by See- 
tions 1204 and 1206 of the Code of Civil Procedure. [Statutes 19-41, 
Chanter 767; in effect September 13, 1941.| 


History.—Added by Stats. 1935, p. 1225. Stats. 1939, p. 2183, added the words 
“or other person.” Stats. 1941, Chap. 767, added the last paragraph. 


RECORDS OF SELLERS; ADMINISTRATION OF ACT BY 
BOARD 


Src. 27. Every seller shall keep such records, receipts, invoices 
and other pertinent papers in such form as the hoard may require. 

The board or any person authorized in writing by if is hereby 
authorized to examine the books, papers. records and equipment and 
to investigate the character of the business of any person selling 
tangible personal property in order to verify the accuracy of any 
return made, or if no return was made by such person, to aseertain 
and assess the tax imposed by this act. The board is hereby eharged 
with the enforcement of the provisions of this act aud is hereby author- 
ized and empowered to preseribe, adopt and enforce rnles and regula- 
tions relating to the administration and enforcement of the provisions 
of this act in the collection of taxes, penalties and interest imposed hy 
this act, and to that end may appoint such accountants, auditors, inves- 
tigators and assistants as it may deem necessary to enforee ifs powers 
and perform its duties under this act and may designate representa- 
tives to conduct hearings, prescribe regulations or perform any other 
duties imposed by this act or other laws of this State upon the board, 
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The board may prescribe the extent, if any, to which any ruling 
or regulation relating to this act shall be applied without retroactive 
effect. [NStututes 1939, p. 2183; operative July 1, 1939.] 


History.—Enacted Stats. 1933, p. 2609. Stats. 1935, p. 1264, substituted ‘‘person 
selling tangible personal property’’ for ‘‘retailer.”’ Stats. 1937, p. 2227, added provi- 
sions respecting the designation of representatives to perform duties imposed upon 
the board and provisions respecting the retroactive effective rulings. Stats. 1939, 
p. 2183, substituted the word ‘seller’ for ‘‘retailer’’ in the first paragraph, 


INFORMATION CONFIDENTIAL 


Sec. 28. It shall be unlawful for the board, or any person having 
an administrative duty under this aet to divulge or to make known 
in anv manner whatever, the business affairs, operations, or informa- 
tion obtained by an investigation of records and equipment of any 
retailer or other person visited or examined in the discharge of official 
duty, or the amount or source of income, profits, losses, expenditures 
or any particular thereof, set forth or disclosed in any return, or to 
permit any return or copy thereof or any book containing any abstract 
or particulars thereof to be seen or examined by any person; provided, 
however, that the Governor may, by general or special order, authorize 
examination of such returns by other State officers, by tax officers of 
another State or the Federal Government if a reciprocal arrangement 
exists, and any other persons the Governor may so authorize. Sue- 
cessors, receivers, trustees, executors, administrators, assignees, and 
guarantors, if direetly interested, may be given information as to the 
items included in the measure and amounts of any unpaid tax, interest, 
and penalties. 

Any violations of the provisions of this section shall be a misde- 
meanor and be punished by a fine not exceeding one thousand dollars 
($1,000), or by imprisonment not exceeding one year, or both, at the 
discretion of the court. [Statutes 1941, Chapter 247; operative July 
1, 1941.] 


History.—Enacted Stats. 1933, p. 2609. Stats. 1939, p. 2183, added in first para- 
graph the words ‘‘or other person,’”? omitted the words ‘‘except as provided by law’’ 
at the end of the first clause and added to the second clause the words ‘‘by general 
or special order.” Stats. 1941, Chap. 247, added the second sentence to the first 
paragraph. 


DISPOSITION OF PROCEEDS 


Sec. 29. <All fees, taxes, interest and penalties imposed under 
this act must be paid to the board in the form of remittances payable 
to the State Board of Equalization of the State of California, and said 
board shall transmit such payments to the State Treasurer to be depos- 
ited in the State Treasury to the credit of the ‘‘Retail Sales Tax 
Fund.’’ For expenditure by the board in carrying out the provisions 
of this act for each fiscal vear there is hereby appropriated out of 
the Retail Sales Tax Fund a sum of money which, together with any 
other appropriations for such purpose shall be equal to 3 per cent of 
all moneys deposited in said fund during the next preceding fiscal 
year. <All moneys in the Retail Sales Tax Fund, unless otherwise 
appropriated shall, upon order of the State Controller, be drawn there- 
from for the purpose of refunding to the retailers hereunder or be 
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transferred to the General Fund of the State. [Statutes 1939, p. 2184; 
operative July 1, 1939.] 


History.—Enacted Stats. 1933, p. 2609. Stats. 1935, p. 1265, omitted specific 
appropriations for State Board of Equalization, Controller and State Treasurer, 
limited appropriation to State Board of Equalization of permit fees to fees paid to 
and including June 30, 1936, and provided tax remittances should be payable to State 
Board of Equalization rather than to State Treasurer. Stats. 1937, p. 2228, omitted 
appropriation of permit fees and added appropriation for the 89th and 90th fiscal 
years. Stats. 1939, p. 2184, omitted appropriation for 89th and 90th fiscal years and 
added appropriation for each fiscal year. 


SUIT TO ENFORCE PAYMENT 


Sec. 30. At any time within three vears after the delinquency of 
any tax, the board may bring an action in a court of competent juris- 
diction in the name of the people of the State of California to collect 
the amount delinquent, together with interest and penalties. The 
Attorney General must prosecute such aetion, and the provisions of 
the Code of Civil Procedure relating to service of Summons, pleadings, 
proofs, trials and appeals are applicable to the proceedings herein pro- 
vided for. In such action a writ of attachment may issue, and no bond 
or affidavit previous to the issuing of said attachment is required. In 
sueh action a eertificate by the board showing the delinqueney shall be 
prima facie evidence of the levy of the tax, of the delinquency of the 
amount of tax, interest and penalty set forth therein and of comph- 
ance by the board with all provisions of this aet, in relation to the 
computation and levy of the tax. [Statutes 1939, p. 2184; operative 
meee 1, 1939. | 


History.—Enacted Stats. 1933, 0. 2610. Stats. 1935, p. 1265, extended limitation 
period from two to three years. Stats. 1939, p. 2184, added the words ‘‘interest 
and” in first sentence and added the words “of the amount of tax, interest, and 
penalty set forth therein” in last sentence. 


SUIT FOR REFUND 


Sec. 31. No injunction or writ of mandate or other legal or 
equitable process shall issue in any suit, action or proceeding in any 
court against this State or agaist any officer thereof to prevent or 
enjoin the collection under this act of any tax songht to be collected. 
and no suit or proceeding shall be maintained in any court for the 
recovery of any amount alleged to have been erroneously or illegally 
assessed or collected unless a claim for refund or credit has been 
duly filed as provided in Section 23 hereof. 

Within 90 days after the mailing of the notice of the board’s 
action upon such elaim, the claimant may brine an action against the 
board on the grounds set forth in such claim in a court of competent 
jurisdiction in the County of Sacramento for the recovery of the whole 
or any part of the amount with respeet to which such claim has been 
disallowed. 

Tf the board fails to mail notice of action on any sueh claim 
withtn six months after the elaim is filed the claimant may, prior to 
emailing notice of action on such claim by the board, consider the claim 
disallowed and bring an action against the board on the grounds set 
forth in such claim for the recovery of the whole or any part of the 
amount claimed as an overpayment. Failure to brine suit or aetion 
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within the time specified shall constitute a waiver of any and all 
demands against this State on account of any alleged overpayments 
hereunder. 

If in any such action judgment is rendered for the plaintiff, the 
amount of the judgment shall first be credited on any taxes due from 
the plaintiff mnder this act or under the California Use Tax Act of 
1935, and the balance of the judgment shall be refunded to the plain- 
tiff. In any such judgment, interest shall be allowed at the rate of 
6 per cent per annum upon the amount found to have been illegally 
eolleeted from the date of payment of such amount to the date of 
allowance of credit on account of such judgment or to a date preceding 
the date of the refund warrant by not more than 30 days, such date 
to be determined by the board. 

In no ease shall any judement be rendered in favor of the plaintiff 
in any action brought against the board to recover any tax paid here- 
under, when such action is brought by or in the name of an assignee 
of the retailer paying said tax, or by any person other than the person 
who has paid such tax. [Statutes 1939, p. 2184; operative July 1, 
1939.] 


History.—Enacted Stats. 1933, p. 2610. Stats. 1939, P. 2184, omitted provision 
for payment of tax under protest and substituted provision requiring filing of a 
claim for refund or credit prior to bringing suit, changed limitation period, added 
first sentence of third paragraph, revised fourth paragraph to authorize credits 
against taxes due under the Use Tax Act and to authorize allowance of interest 
upon the “amount” rather than the ‘tax’? found to have been illegally collected, 
and provided for actions to be brought against the board rather than against 
treasurer. 


PENALTY FOR FAILURE TO MAKE RETURN OR FOR MAKING 
FALSE OR FRAUDULENT RETURN 


Sec. 32. Any retailer failing or refusing to furnish any return 
hereby required to be made, or failing or refusing to furnish a supple- 
mental return or other data required bv the board, or rendering a false 
or fraudulent return, shall be guilty of a misdemeanor and subject to a 
fine of not exceeding five hundred dollars ($500) for each such offense. 

Any person required to make, render, sign or verify any report as 
aforesaid, who makes any false or fraudulent return, with intent to 
defeat or evade the assessment required by law to be made, shall be 
euilty of a misdemeanor, and shall for each such offense be fined not 
less than three hundred dollars ($300) and not more than five thousand 
dollars ($5,000) or be imprisoned not exceeding one year in the county 
jail or be subject to both said fine and imprisonment in the discretion 
of the court. [Original section; Statutes 1933, p. 2611.] 


APPLICABILITY OF RES JUDICATA 


Sec. 32.5. In the determination of any case arising under this 
act, the rule of res jndicata shall be applicable only if the lability 
involved is for the same quarterly period as was involved in another 
case previously determined. [Statutes 1939, p. 2185; operative July 
1, 1939.] 


History.—Added by Stats. 1939, p. 2185. 
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PENALTY FOR VIOLATION OF ACT 


Sec. 33. Any violation of the provisions of this act, exeept as 
otherwise herein provided, shall be a misdemeanor and punishable as 
such. [Statutes 1937, p. 2228; operative July 1, 1937.] 


History.—Enacted Stats. 1933, p. 2611, providing for Judicial review of orders of 
the board. Stats. 1935, p. 1265, added provisions requiring petitioner to pay cost 
of preparation of transcripts of board’s proceedings. Stats. 1937, p. 2228, repealed 
the original section and renumbered section 32} as section 33. 


CONSTITUTIONALITY 


Sec. 34. If any section, subsection, clause, sentence or phrase of 
this act which is reasonably separable from the remaining portions of 
this act is for any reason held to be unconstitutional, such decision 
shall not affect the remaining portions of this act. The Legislature 
hereby declares that it would have passed the remaining portion of this 
act irrespective of the fact that any such section, subsection, clause, 
sentence or phrase of this act be declared unconstitutional. [Original 
section; Statutes 1933, p. 2611.] 


ACT EFFECTIVE IMMEDIATELY 


Sec. 35. This act, inasmuch as it provides for a tax levy for the 
usual current expenses of the State, shall, under the provisions of 
Section 1 of Article IV of the Constitution, take effect immediately. 
[Original section; Statutes 1933, p. 2611.] 


SUPPLEMENT 


An aet to add a new section, to be numbered 5.3, to the Retail Sales 
Tar Aet of 1933 and a new section, to be numbered 6384, to the 
Revenue and Taxation Code, both relating to the taxable status 
of certain sales to contractors; to defer final assessment and deter- 
mination of sales and use tares in certain instances, to define 
certain terms relating to said taxes, to declare the legislative intent 
with respect thereto, and providing that this act shall take effect 
tamediately. [Statutes 1941, Chapter 681, in effect June 11, 
1941.] 


SECTION 1. A new section, to be numbered 5.38, is hereby added 
to the Retail Sales Tax Act of 1933, to read as follows: 


See. 5.3. Notwithstanding any other provision of law the tax 
imposed under this act shall apply to the gross receipts from the sale 
of any tangible personal property to contractors purchasing such prop- 
erty either as the agents of the United States or for their own account 
and subsequent resale to the United States for use in the perform- 
ance of contracts with the United States for the construction of 
improvements on or to real property. 


Sec. 2. A new section, to be numbered 6384, is hereby added to 
the Revenue and Taxation Code. 


6384. Notwithstanding any other provision of law the tax imposed 
under “this part shall apply to the gross receipts from the sale of any 
tangible personal property to contractors purchasing such property 
either as the avents of the United States or for their own account 
and subsequent resale to the United States for use in the perform- 
ance of contracts with the United States for the construction of 
improvements on or to real property. 


Sec. 3. Except as otherwise provided in this act, if a retailer, or 
other person authorized so to do, petitions in conformity with the 
requirements of Section 20 of the Retail Sales Tax Act of 1933, Sec- 
tion 12 of the Use Tax Aet of 1935, or Section 6561 of .the Revenue 
and Taxation Code for reassessment or redetermination of a tax con- 
puted on gross receipts from sales of, or the sales price of, tangible 
personal property purchased by contractors for use in the performance 
of contracts with the United States for construction of National Defense 
facilities on a cost-plus-a-fixed-fee basis, pending a final decision in 
a court of last resort that the tax imposed under the Retail Sales Tax 
Aet of 1933, the Use Tax Act of 1935, or the Revenue and Taxation 
Code, as the case may be, is applicable with respect to transactions of 
such kind, the State Board of Equalization shall not initiate action to 
cause the assessment or determination to become final. 
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Sec. 4. Exeept as otherwise provided in this aet, the State Board 
of Equalization shall not make a final assessment or determination with 
respect to a tax whieh is the subject of a petition for reassessment or 
redetermination under the eonditions described in Seetion 3 hereof, 
and whieh is computed on gross receipts from, or the sales price of, a 
sale made prior to a decision such as is mentioned in said section or, 
if made subsequent to sueh a decision, at a price fixed by a contract 
whieh became binding prior to July 1, 1941, if it is established that 
the person hable for the tax has refrained from seeking reimburse- 
ment therefor only because of the insistence of those representing the 
United States with respect to such transactions and, after a reasonable 
effort to collect, ean not be reimbursed therefor as a part of the sales or 
purchase priee. As used in this seetion the term ‘‘reasonable effort to 
eollect’’ shall not include nor require the institution of litigation until 
after such deeision, and then only if it shall first have been established 
in a eomparable matter, following a final assessment or determination 
made by the board pursnant to Seetion 6 of this act, that the person 
liable for the tax is entitled to be reimbursed for the amount thereof 
by his vendee. 


Sec. 5. Unless a person otherwise liable for a tax such as 1s 
described in Seetion 3 of this act shall maintain accurate records with 
respeet to all transaetions of the type therein described and shall report 
the transactions to the State Board of Equalization as required by the 
Retail Sales Tax Aet of 1933, the Use Tax Act of 1935, or the Revenue 
and Taxation Code, as the case may be, said seetion shall not apply to 
such person or to any tax assessed against him. 


Sec. 6. Nothing eontained in this aet shall prevent the State 
Board of Equalization from making such final assessments or determi- 
nations of tax with respect to transactions of the type described in 
Section 3 of this act as it may deem neeessary to establish the validity 
of assessments or determinations arising out of transactions of such 
kind, as well as to establish the right of the retailer or other person 
liable for the tax to be reimbursed for the amonnt thereof by his 
vendee, nor shall this act affect jeopardy assessments under Section 19 
of the Retail Sales Tax Act of 1933, or jeopardy determinations under 
Seetion 11 of the Use Tax Act of 1935, or Section 6536 of the Revenue 
and Taxation Code. 


Sec. 7. A taxpayer shall not be liable for interest with respect to 
any tax assessed or determined wider the Retail Sales Tax Aet of 1953 
and Use Tax Act of 1935 or Revenue and Taxation Code, arising out 
of transactions deseribed in Section 3 of this aet, if such tax is paid 
within six months after the effective date of the final decision in a court 
of last resort that the tax imposed under said acts is applicable, as the 
ease may be, with respect to transactions of sueh kind, or on or before 
the date on whieh the assessment or determination becomes final which- 
ever is the later. 


Sec. 8. Nothing eontained in this act shall be eonstrued as a 
legislative intent, interpretation, or concession to the effect that the 
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tax imposed under the Retail Sales Tax Act of 1933, the Use Tax Act 
of 1935, or Revenue and Taxation Code, as the case may be, is inappli- 
cable with respect to any transaction or situation mentioned herein, 
and the Legislature hereby declares and reaffirms that the sales tax is 
not imposed upon any purehaser of tangible personal property in this 
State, but is for the privilege of engaging in the business of selling 
such property at retail. The Legislature hereby further declares that 
in enacting Section 5.1 of the Retail Sales Tax Act of 1933 and Section 
6381 of the Revenue and Taxation Code, it did not intend to exempt 
from the sales tax the eross receipts from sales of tangible personal 
property used in the performance of contracts with the United States 
for the construction of improvements on or to real property. 


Sec. 9. Notwithstanding any of the provisions of this act, the 
Retail Sales Tax Act of 1933, the Use Tax Aet of 1935 or the Revenue 
and Taxation Code, a sale of tangible personal property to a contractor 
or subeontractor for use in the performanee of contraets with the 
United States for the construction of improvements on or to real prop- 
erty is hereby declared to be a retail sale within the meaning of that 
term as defined in said acts or said code, and, accordingly, the gross 
receipts from such a sale or the purchase price of property so sold 
shall be included in the measure of the tax imposed under said acts or 
said code, or any of them. 


Sec. 10. If any section, subsection, clause, sentence or phrase of 
this act which is reasonably separable from the remaining portions of 
this act is for any reason held to be unconstitutional, sueh decision shall 
not affect the remaining portions of this aet. The Legislature hereby 
declares that it would have passed the remaining portion of this act 
irrespective of the fact that any sueh section, subsection, clause, sen- 
tence or phrase of this act be deelared nneonstitutional. 


Sec. 11. This act, inasmuch as it provides for a tax levy for the 
usual current expenses of the State, shall, under the provisions of Sec- 
tion 1 of Article IV of the Constitution, ‘take effect immediately ; pro- 
vided, however, that the provisions hereof adding Section 6384 to the 
Revenue and Taxation Code shall become operative at the same time 
as Part 1, Division 2, of the Revenue and Taxation Code, passed by 
the Legislature at its Fifty-fourth Session. 
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